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senirar- 952-835-3800
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December @, 2010

Via Messenger

Ramsey County Court Administrator
Ramsey County Courthouse

15 Kellogg Boulevard West

St. Paul, MN 35102

Re: Buiiders Association of the Twin Cities v. Minnesota GreenStar
Our File No. 21,981-19

Dear Admimstrator:

closed for filing in the above-referenced matier, please find the following:

1. Summons and Verified Complain;
2. Certificate of Representation and Parties:

Notice of Motion and Motion for a Temporary Restaining Order;

(5]

4. Memorandum of Law in Support of Plaintiffs Motion for Temporary Restraining Order;

—

5. Proposed Order (Temporary Restraining Order):

6. A check in the amount of $320.00 for the filing fee: and

Py

7. A check in the amount of $100.00 for the motion fee.

ieill Morelend, for
. 3 .)\ . N
an Daly & Lindgren Ltd.

932-896-6711
§52-842-1749

inhofiman.com

: Association of the Twin Cities




STATE OF MINNESOTA
COUNTY OF RAMSEY

Builders Association of the Twin Citles,
2 Minnesota non-profit corporation,

Plaintift,
V.

Minnesota GreenStar, 2 Minnesota non-
profit corporation,

Defendant.

EXCEL L E@AL PAGE

DISTRICT COURT
SECOND JUDICIAL DISTRICT
File No.

CASE TYPE: Breach of
Contract/Declamtory Judgment/
Infunction

NOTICE OF MOTION AND
MOTION FOR A TEMPORARY
RESTRAINING ORDER

To:  Defendant Minnesota GreenStar, 339 Second Street, Excelsior, Minnesota §5331.

PLEASE TAKE NOTICE that on Monday, December 13, 2010 at 10:30 4.m., as soon

as the parties may be heard, plaintiff Builders Association of the Twin Cities, by and through its

attorneys, will bring an for a hearing bsfore Judge Dale B. Lindman of the Ramsey County

District Court at the Ramsey County Courthouse. 15 Kellogg Boulevard West, Room 1030,

St, Paul, Minnesota 55102, a motion for 2 temporary restreining order preventing defendant

Minnesotz GreenStar from using, in any way altering or damaging, and/or making ot attempting

to make any transfer, szle, assignment, license, sublicenss or grant of rights or interests 1o aoy

other pesson or organization with respect to all or any part of the Green Homebuilding

Guidelines, including both the New Home User Manug! and the New Homes Ches

ecklist.

Builders Association of the Twin Cities’ motion is based upon Minn. R, Civ. P, 65, 2nd

all files, resords, accompanying affidevits, and pleadings on file herein,

81/82
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Dated: /3} Qf}o

13338731
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/
i NsVie9)

Tamare O'Neill Moreiand (278348)
Larkin Hoffman Daly & Lindgrdn Ltd.
1500 Wells Fargo Plaza

7900 Xerxes Avenus South
Minneapolis, Minnesota 55431-1194
(952) 8§35-3800

Attorneys for Plamntiff Builders Association of the Twin
Cities

A
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STATE OF MINNESOTA DISTRICT COURT
COUNTY OF RAMSEY SECOND JUDICIAL DISTRIC]
CERTIFICATE OF REPRESENTATION AND PARTIES

#+(ONLY THE INITIAL FILING LAWYER/PARTY NEED TO COMPLETE THIS FORM.**

Builders Association of the Twin Cities, a vs.  Minnesota GreenStar, a Minnesota non-profit

Minnesota non-profit corporation, corperation,

Pursuant 1o Rule 104 of the General Rules of Practice for District Courts, this form musi be
completed and filed with the Court Administrator’s Office at the time the case 15 filad. The court
administrator shall, upon receipt of the completed certificate, notify all parties of their lawyers of

the date of filing the action and the file number assigned.
LIST ALL LAWYERS/PRO SE PARTIES INVOLVED IN THIS CASE.

LAWYER FOR DEFENDANT(S)
(1f not known, name party and address)

LAWYERS FOR PLAINTIFF(S)

Builders Association of the Twin Cities Minnesota GreenStar
Name of Party

Name of Party

Tamara O Neill Moreland. Esq.
Aty Name (Not {irm name) Atty Name (Not {irm name)
Uarkin Hoffman Dalv & Linderen, Ltd,
Address Address
1500 Wells Fargo Plaza 336G Second Siree
7900 Xerxes Avenue South Excelsier. MN 55331

Bloomingion, MN 33431

Phone Numbsey

MIN Aty 1D No.

Tamars {:L‘"?\**il'% Morelond (278248

‘xn I(\z\‘




STATL OF MINKESUTA DISTRICT COURT

e juy
COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT
"""""""""""""""""""""""""""" File No.

Builders Association of the Twin Cities, CASE TYPE: Breach of
2 Minnesota non-profit corporation. Contract/Declaratory Judgment/
Plaintiff injuncton
v,
: . . SUMMONS
Minnesota GreenStar, a Minnesoia non- -
profit corporation,

Defendant.

I YOU ARE BEING SUED. The Plaintiff has started a lawsuit against you. The

Plaintiff™s Verified Complaint against vou is attached 1o this Summons. Do not throw these

espond to this lawsuit

-

papers away. They are official papers that affect vour rights. You must r

even though it may not vet be filed with the Court and there may be no court file number on this

Summons.

2 YOU MUST REPLY WITHIN 20 DAYSTO PROTECT YOUR RIGHTS.

You must give or mail 1o the person who signed this Summons a written response called an

Answer within 20 davs of the date on which vou received this Summons. You must send a copy

OF YOur Answer o srson who siened this Summons locaied at

arkin Hofiman Dalv & Lindgren. Lid
0 Wells Fargo Plaze
i Xerxes Avenue South

nAL . 1 nAE 2 Gt
Minneapoils, MN 553431-1194

= VOU MUST RESPOND TO FACH CLAIM. The Answer is your written

s imE AT L1 el Tm v AT voln st cinde whether vou
TeSpUNSe the Planufi™s Venidied LOmpiamt. In YOUD AISWED YOou mui siaic whether YOu agree



or disagree with cach paragraph of the Verified Complaint. 1f vou believe the Plaintiff should

not be given everything asked forin the V erified Complaint, you must say so in your - Answe

4. YOU WILL LOSE YOUR CASE IF YOU DO NOT SEND A WRITTEN
RESPONSE TO THE VERIFIED COMPLAINT TO THE PERSON WHO SIGNED THIS
SUMMONS. If vou do not Answer within 20 days, you will lose this case. You will not get to
ell vour side of the story, and the Court may decide against you and award the Plaintiff

everything asked for in the Verified Complaint. If you do not want to contest the claims stated in
the Verified Complaint, you do not need to respond. A defauit judgment can then be entered

against you for the reliet “requested in the Verified Compla nt.

LEGAL ASSISTANCE. You may wish to get legal help from a lawver. 1f you

LA

do not have a lawver, the Court Administrator may have information about places where you can

vet legal assistance. Even if you cannot get legal help, you must still provide a written

Answer to protect vour rights or you may Jose the case.

0. ALTERNATIVE DISPUTE RESOLUTION. The parties may agree 1o or be

dispute resolution process under Rule 114 of the

(\Tdi’l"(}d oD DArtic 1”).‘11\, in an ali ernative

‘Minnesota General Rules of Practice. You must still send vour writfen response Lo the Verified -

Complaint even if you expect o use alternative means of resolving this dispute.

§ T
: ' h ¢ - Y
g (\} (\
sl i § S JoNLE
Dated: ia’»f & l Yo /—~+~— AL ¢

8348)

Ta?mrzi (' WNeill More (278
OFFMAN, L ALY & LINDGREN, Lid.

‘ﬁ'}} Ve ;lf Fargo Plaza
7000 Nerxes / \mme South

ciation of the Twin




STATE OF MINNESOTA SISTRICT COURT
COUNTY OF RAMSEY SECOND TUDICIAL DISTRICT

"""""""""""""""""""""""""""""""""""""""""" File No.

RBuilders Association of the Twin Cities. et T .
i © ; b &ﬁ h , CASE TYPE: Breach of
a Minnesota non-profit corporation, Y ;
. ! ! . Contract/Declaratory Judgment/
e Injunction
Plaintiff, ) -
Y.

Y\hgwso‘a C?re.cnS‘{ar. a Minnesota non- ;?égfg i?i;i)é(gi%ggh’i?@l{ﬂ%\
profit corporation.

Defendant.

The above-entitled matier came on for hearing before the undersigned Judge of the
Ramsey County Distriet Court on plaintift Builders Association of the Twin Cities” motion for a
temporary restrarning order enjoining defendant Minnesota Green Star from using, in any way

altering or damaging, and/or making or atiempting 10 make any trans sfer, sale, assignment,

\

license, sublicense or grant of rights or interests to any other person or organization with respect

(o ail or any part of the Green Homebuilding Guidelines, including both the New Home User

Vianual and the New Homes Checklist, pursuant ¢ Rule 65 of the Minnesota Rules of Civii

[RX2 ¥4 &~<A
Procedure. Tamura O Neill Moreland. Tsq. of the law firm Larkin Hoffman Daly & Lindgren.

i.id. appeared on um{ of Builders Association of the Twin Cites. Other appearances were as

Lads O

noted on the rece

Based upon all files. records and proceedings herein, the Court makes the following:

ORDER

¥ Builders Association of the Twin Citles” motion for a tempora

L

sining order 1s Granted.



3

)

Dated:

[REXINN

Defendant Minnesota GreenStar shall be restrained from using, in any way
ltering or damaging, and/or making or attempting to make any transfer. sale.
assignment, license, sublicense or grant of rights or interests to any other person

o

or organization with respect to all or any part of the Green Homebuilding
Guidelines. including both the New Home User Manual and the New Homes

Checklist.

This matter is scheduled for a temporary injunction hearing on .
2010.

BY THE COURT:

Judge of District Court



STATE OF MINNESOTA BISTRICT COURT
i 5 . J

OUNTY OF RAMSEY N e
COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT

J'
w‘”

Builders Association of the Twin Cities, . -

!W; ota nononrofit corporation. CASE TYPE: Breach of

a Minnesota non-profit corporation, PN . ;
o o PO Contract/Declaratory Judgment/

e Injunciion
Plaintiff, junchior

Minnesota GreenStar, a Minnesota non- Mf‘i\ JIOR‘{‘NI{U.M OF L‘A‘} ": E A
profit corporation, SUPPORT OF PLAINTIFF’S
‘ MOTION FOR A TEMPORARY

Defendant. RESTRAINING ORDER

INTRODUCTION

Pldintff Builders Association of the Twin Cities ("BATC™) developed intellectual
property known as the Green Homebuilding Guidelines, which consist of' a New Home User

Manual and a2 New Homes Checklist. Despite demand and notice by BATC, deie nd,mt

Minnesota GreenStar (“GreenStar”) continues 1o use and disseminate the Green Homebuilding

elines and has expressed i intent to license the Green Homebuilding Guidelines 10 third

his Cowrt for a temporary restraining order preventing GreenStar from

nartes, BATC movest

using. I any way al

tering or damaging. and’or making or atiempting to make any transfer. saic

ense or grani of rights or interests to any other person or organizaior

elines untl] BATC can be heard

spect 16 all or any part of the Green Homebuilding Guidelimes until BATC

on the merits of its case. If the Court does not grant the temporary resyraining order, BATO

DOHTena

¥y LEil

Iv display the Green Homebuilding Guidelines and authorize any

ever be lost,




Further. BATC has a substantial likelihood of success on the merits of its claims. “The
agreements entered 1o by the parties that comprised and formed GreenStar specifically stae
that BATC would retain ownership of the Green Homebuilding Guidelines. In addition to

" BATCs clear legal ownership of the Green Homebuilding Guidelines, BATC's copyright in the
Green Homebuilding Guidelines vested prior to the formation of GreenStar. As the owner of the
documents and the party that possesses the copyrights, BATC has the exclusive rights to the
Green Homebuilding Guidelines. BATC is simply requesting that it be given the opportunity o
be heard on these issues which are central to GreenStar’s attempt 1o forever deny BATC's rights.

STATEMENT OF THE ISSUE

Whether the Court should issue @ tlemporary restraining order 10 maintain the stats que
nd prevent irreparable harm to BATC until it has had an opportunity to dispose of its claims by
rial. hearing or settiement.

STATEMENT OF THE RECORD

BATC relies on the Verified Complaint and the exhibits attached thereto to support s
motion for a temporary restraining order

STATEMENT OF THE FACTS

aas,

On September 18, 2006, BATC and the Green Institute, Inc. (°GI7) entered nto @
Ty s

N A ey e Tovetansding {5 b a narinerent = Aoy C
‘demorandum of Understanding ("MOU?) establishing ¢ partnersnip to deveiop and maintain §

3 i.‘ulx&t\ '! ’}

ng pracuces and

home building program to promote the use of green build

Verified Complaing 71

werion of homes and home renovaiic

oo SATIANS s SDraoarar W
the g oals and ab::cmnb 01 iNe FTOEIam, Wi

d developmer
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that the intellectual property developed by the Program became the sole property of

The inteliectual property developed by the Program shall become
the sole property of BATC. BATC shall grant the Program the
right to use these materials, without cost, for the purposes of
advancing the Program’s goals and objectives.

Id ar$ 0, Ex. 4.
In 2006, BATC developed the Green Homebuilding Guidelines for reside nitlal
construction and development, which consisted of a New Home User Manual and a New Homes

Checklist. ¥.Compl. ar € 7. Pursuant to the September 18, 2006 MOU, this intelleciual property
became the sole property of BATC.

On April 13, 2007, BATC, GI and the National Association of the Remodeling Indusuy -
Minnesota (“NARI-MN™) entered into a MOU in which they agreed to include NARI-MN 1n the

partnership. V. .Compl. a1 €& Ex. B. Pursuant to Section 5.5 of this MOU., the intellectual

Homebuilding Guidelines, which consisted of the New Home User Manual and the New Homes

Checlklist, remained the sole property of BATC:

With the exception of the remodelin &' nd ii&)")’lLqud‘ﬂ‘
construction Guidelines, the inteliectual property deve Wt
Programs shall become the Qr"’ J plopﬂx tv of BATC and \7»,‘ -
VN, BATC and NARI-MN shall gramt the Programs the night w
thout cost, for purposes of

eption {or

use all property and P-xat-—srsa@
&dmncing thL ”ru““’m ccz 8, Ei};(‘

Jomauain. and .
remain the sole property of !

P
PEETENY

On January 7, 2008, BATC, G




Ex. C. According to the Bvlaws of GreenSiar, the members of GreenStar consisted of BATC. Gl
and NARI-MN. Jd ar§ /1, Ex D.

On May 3, 2008, GreenSiar began using the Green Homebuilding Guidelines developed
by BATC. V.Compi. ai § 12. While GreenStar was authorized 1o use the Green Homebuilding

Guidelines. according to the MOUs, the documents were 1o remain the intellectual property of

]

BATC and BATC never assigned or otherwise transferred its ownership of the Green

ont

Homebuilding Guidelines when GreenStar was formed. /. BATC believes that in or around
2008, GreenStar registered copyrights for BATC's Green Homebuilding Guidelines. including
both the New Home User Manual and the New Homes Checklist. /& ar § 13, Exs. Eand F.

GreenStar registered these copyrights even though the copyrights are vested in BATC, the mitial

author. 17 U.S.C. § 201.
Since the formation of GreenStar. BATC has made several loans to GreenStar e fund

GreenStar’s operating costs. F.Compl. ar § 4. On March 17, 2010, GreenStar executed a

i

Promissory Note to secure these loans under which GreenStar, as borrower, agreed to pay

1

BATC. as lender, the principal sum of $306.418.19 in specified payments beginning January 1.

2011, Jd ai € 14, Fx. G, The loans secured by the Promissory Note were in addition to the

initial $30.000 investment by BATC to develop the Green Homebuilding Guidelines and

Iv $230.000 in additional in-kind conuributions provided by BATC 1o Greendtar

approxima

~p T x 4 IS
SIICE 1S formauon ar$ /3
Oy Qomromiber 13 2310 Graen oo 3 Soard of Dire
On Seprember 13, 20100 GreenStar conducied & megling 01 ils Board ol Directors and

ts Business Plan and Funding Propesat Dre

dissemmnated

lied on continued sponsorsiips. &

{areenSiar:
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GreenStar also indicated its intent to license the Gre
owned by BATC to other states to raise revenue for Greensiar. id.
On October 29, 2010, BATC sent GreenStar a letter in which it withdrew as a member of

- GreenStar and provided GreenStar notice that it was to vacate the office space occupied by

GreenStar and owned by BATC, which was being provided reni-free 1o Greenstar, effective
November 30, 2010. V.Compl. ar © 17, Ex. . BATC also reminded GreenStar of its obligations

under the Promissory Note and thai the Promissory Note “does not include an additional $30,000

pavnent by BATC for development of new home design guidelines and a related checklist for

Yl o €78 Ex. I Inaddition, BATC

new home construction (“the New Home Materials’

noted that its withdrawal from GreenStar “does not constitute a waiver, assignment or any other

form of relinquishment of rights it has to the New Home Materials” *and provided the following

objection:
BATC objects immediately te any effort by
remaining members, o secure assignments relating to the
Home Materials and further obiects to any attempt by MN
GreenStar, or any member, (o use or license the New Home
Materials in contravention of BATC s ownership interest in them

AA

N GreenStar. or 1S
New

On November 10,2010, BATC sent GreenStar a letter in which it re tierated 118 ownership

¥

of the Green Homebuilding Guidelines. including both the New Home User Manual and the N

Jomes Checklist, and again specifically d

¢ that GreenSrar refrain from aftempt

b

3ATC s ownership rights:

£

obiects to any
relating to the Design Guideline



intellectual property rights, and will consider any such effort to be
an iutvnaonds interferenc. with BATC’s rights. In addition, BATC
demands that MN GreenSiar. and/or any member, refrain from
making or attempiing to make, any transier, sale, assignment,
license, sublicenss, or any other grant of anv rights or interests to
any other person or organization with respect to any part of the
Design Guidelines and Checklist, regardiess of where any such
person or organization 1s located.

BATC intends 1o secure access 10 and use of the Design Guidelines

and Checklist in order 1o reposition them for the new home

construction marketplace; (o that end. please immediately provide

any source code or passcode information, together with any and all

instruction and user manuals and other documentation that exists

with respect 10 the devel opmem operaaion functionality,

maintenance, support, access or use of the Design Guidelines and

Checklist.

£y J. BATC also requested that GreenStar explain how 1t would calculate the

L %

<

FCompl ai
pavments required under the Promissory Notwe. Id ar € 21, Ex. /).

On December 1, 2010, Gl also withdrew as a member of GreenStar. V.Compl. at ¢
Ex K. Itis also BATCs belief that NARI-MN intends to withdraw as a member of Greensia

Id ar & 235

i
i

It is unclear 1o BATC for what purpose GreenStar used the monies loaned by BATC, but

BATC believes that GreenStar only has approximately $20,000 ir: funds remaining from the
foans. V.Compl ar § 24. BATC also believes that several previous sponsors of GreenStar have

&

rship and GreenSter will lose significant revenue due to the continued

not renewed thew sponsor

ddition. members of the Board of Directors of

withdrawa! of sponsors, 1d ar € 25

h

ve admited 10 BATC that the Busimess Plan submitted 1o BATC in September 201
12 N CfAd e T R T Ay lrac failad Th racnans AT
was unrealisiic and arbitrary . Jd o0 ® 26, Further, GreenStar hag failed 1o respond t¢ BATC

1

ite the payvments required under the Promissory Note

ar € 27 Asaresultofl 1) GreenStar’s

weluding its reliance on dwindling sponsorship, a one-




vear deferment on GreenStar's Promissory Note obligations to BATC, and significant additiona

funding from BATC: 2) GreenStar's fuijure to respond 1o BATC regarding its caleulation of

N

pavments and how it will pay the amounts owed: and 3) the amount of funds currently held by

1

GreenStar, it is clear that GreenStar will not be able 1¢ meet its payment obligations 1o BATC as
set forth in the Promissory Note. Jd ar § 25,

Pursuant 1o Paragraph 4(ii) of the Promissory Note, “the inability of Borrower to pay s

debts in the ordinary course of its business” constitutes an Event of Default. /d ar § 29, Ex. G,

The Promissory Note also specifies that upon default. BATC is enitled to declare the entire
amount of the loan immediatelv due and payable at which time the unpaid principal balance of
the loan plus accrued interest and all other charges, fees and expenses shall immediately become
due and pavable in full. Id ar € 30, £x. G,

Due to GreenStar’s inability 1o pay its debts in the ordinary course of its business, on
Decernber 6. 2010, BATC exercised its rizht 10 call the Promissory Note and demanded
immediate payment of the amounts due und owing under the Promissorv Note. F.Compl. ar
€ 3/, Ex. L. In this notice, BATC also made its {inal demand for the return of BATC's Grees
Homebuilding Guidelines and demanded that GreenStar “refrain from making or attempung to
make any transfer, sale, assignment, license, sublicense, or other grant of rights or mterests to

tion with respect to any part of the Design Guidelines and Checklist,

i} vy R Ty e
IV OLNSH DOrson Or orga

;cg{ixuitb: GLOWhSTE any such OrSON OF OrgaiiZation is ocated oodi l;;’ Sz, IIX L

) s Dierama come homde nmA e
under the Promissory Note andg has

“Manua and i




ARGUMENT
L. THE DAHLBERG FACTORS SUPPORT THE ISSUANCE OF A TEMPORARY
RESTRAINING ORDER,

Under Rule 65, & temporary re smumqn order should be issued when It is necessary 1o

prevent immediate and irreparable injury. loss or damage 10 the moving party. pending a hearing
on & tlemporary injunction. Mimn, R. Civ. P, 65.01. The five-factor test used to determine

whether o temporery injunction should issue applies equally 1o the determination of whether a

temporary restraining order should issue. MGM Liquor Warehouse Int’l Inc. v. Forsland. 371

N.W.2d 73, 77 (Minn. Ct. App. 1985). upreme Court has specified five factors fora

fuis

district court to consider in exercising its discretion to issue a lemporary injunction:

i, The nature of the relationship between the partics before the
dispute giving rise 1o the request for relief;

2. The harm to be sufferad by the moving party if the temporary
injunctive relief is denied as compared 1o that inflicted on the
nonmoving party if the injunction issues pending & hearing;
3. The likelihood of success on the merits;
4. The public interest; and
5. The administraiive burdens in enforcing a temporary decree,
Daidberg Bros., Inc. v, Ford Motor Co., 137 N.W.2d 514, 321-22 (Minn. 1963); Eakman v.
1§3 NUW.2d 95, 97 (Minn. 1979),
Although these factors must be considered in the determination of a tlemporary restraining
arder. the evaluation is semewhat different than in 2 temporary injunction seiting because of the

2A Herr & Haydock, Mdinmmesola Pracrice

N PR P M T ST
PAry restraming ordel. ooe

expedited nature

NG 2 \\ i vy A H
19865, Necessarily. the primary focus will be on wi

Sueuon 633 (Supp.

o

irreparable injury will oceur to the moving party in the absence o {the

wromynraiyi

RPN B T hfrmm I8 ie: T g M ~ s -
restralniing order. See Minn, R, Civ, P. 63.01 (requiring & showi immediate and wreparable




injury, loss, or damage™ where TRO sought ex parte). Considering the irreparable harm that will

result in this case if GreenStar uses. destroys or seils BATC's intellectual property, as well as the

other Dahlbere factors, BATC is entitled to a temporary restraining order to preserve the status

&

quo and enjoin GreenStar from using, in any way altering or damaging, and/or making or
attempring to make any transfer, sale, assignment, license, sublicense or grant of rights or

interests to any other person or organization with respect to all or any part of the Green

Homebuilding Guidelines, including both the New Home Us Manual and the New Homies

Checkdist,

A, BATC Will Be Irreparably Harmed Jf It Loses Its Exclusive Rights To
Control lts Green Bomebuilding Guidelines,

A temporary restraining order may be granied when the “impending conduct threatens
real, substantial. and irreparable injury to a party’s rights which are the subject of the acuon and

such injury would tend to make a judgment in his favor ineffectual” Cramond v. AFL-CIO. 126

NOW . 2d 252, 256 (Minn. 1964); see Jordar v. Leonard, 137 N.W. 740, 741 (1912). In this case,
GreenSiar’s conduct denies BATC its ownership in and exclusive rights over the Green

Homebuilding Guidelines. which is, as a matter of law, an irreparable harm.

1. BATC is clearly the lecal owner of the Green Homebuilding Guidelines.
ir the September 18, 2006 MOU between BATC and GL BATC agreed to commit
$30.000 10 fuliil] the voals and objections of the “Program.” which included developimng green
the

I brbie sriniaiml e fosr read e B TR T L o B T R A E
building guidelines for residential construction and development and the part

BATC. Flompl a

ereement. in 2006, BATC developed the

- Niinl canaraetion and devel - ¢ B A e
Gr "tial construction and development, which consisted

O



e T
ist. Jo @i & 7 Pursuant (o the

of the New Home User Ma

siember 18§, 2006 MOU, this inteliectual property became the sole property of BATC.

The April 13, 2007 MOU was entered into by BATC, G and NARI-MN 10 include
NARI-MN i the partnership. F.Compl ar €8, Ex. B At that ime, BATC had already
developed the Green Homebuilding Guidelines, including both the New Home User Manual and
the New Homes Checklist, and, therefore, Section 3.3 of this MOU contained a specific

exclusion for the Green Homebuilding Guidelines:

With the exception of the remodeling and homebuilding
construction Guidelines. the inte i crual property developed by the
Programs shall become the shared property of BATC and NARI-
MN., BATC and NARI-MN sh &sl erant the Programs the right 1o
use all property and materials, wit ithout cost, for purposes of
advancing the Program’s goals and objectives. Exception for
Guidelines: The Green Ren;odeléne Guidelines must remain 1n the
nublic domain. and the Green Homebuilding Guidelines shall
remain the sole property of BATC.

i € 9 Ex. B (emphasis added). These MOUs ¢learly demonstrate that BATC has sole
owriership of the Green Homebuilding Guidelines.

2. BATC is alse the copvricht owner of the Green Homebuilding Guidelines.

AL

Under the federal Copyright Act. “[t]he owner of copyright™ has certain “exclusive

1.8.C. § 106 (emphasis added). The copyright owner is the “the author or authors of

7 U.S.C. §201(2). and such ownership vests at the moment an original creative work

.

S 102, A creauive work

QF auinors

i1
e xterind
3OSARS

31‘153‘ Ay be e Npres

OrganizZalion purporting 1o seize, expic




copyright, or any of the exclusive rights under a copyright. shall be given effect
C.§ 201 (e).

After the Green Homebuilding Guidelines were deveioped by BATC, BATC entered into

the second MOU which specified tha

1 these documents were the sole property of BATC.
U Compl oar €9, Ex. B, Subsequently, BATC, Gl and NARI-MN formed GrecenStar as the entity

ulfill the partnership developed by the pariies in the MOUs. V.Compl. at §§ 10-11, Ex. C.
While GreenStar was authorized by BATC 1o use the Green Homebuilding Cuidelines,

34 TC never assigned or otherwise transferred its ownership of the Green Homebuilding
Guideline

according to the MOUs, the documents were to remain the intellectual property oi BATC and

s when GreenStar was formed. [d « € /2. Therefore, even before GreenStar was

formed, the copyright to the Green Homebui Iding Guidelines was vested in BATC and this

copyright was never conveved by BATCt nStar.

J.

ATC has the exclusive richt to contro! the use of the Green
Homebuiiding Guidelines

The Copyright Act expressiy states that the copyright owner has exclusive right to:
(1} to reproduce the cop\n(ut i work in copics or phonorecords;
(2) 1o prepare derivative wo

[and]

(s based upon the copyrighted work:

(3) 1o distributz cople zgn morecords of the cop

copyrighted work i«
the pu’*lw by sale or od er wansfer of ow ership. or by rental,
lease. or lending].]

.ilccording!; . BA

can authorize any of the fore goIng

frrd



4, Denving BATC its exclusive rights 10 the Green Homebuilding Guidelines
18 Irreparable harm as & matter of Jaw.

Recognizing the irreparable harm that results to a copyright owner when it loses
exclusive control of its work, the Copyright Act expressly authorizes any court having
jurisdiction to “grant temporary and final injunctions on such terms 2s it may deem reasonable 1o

ght™! 17 U.S.C. ¢ 502(a). The irreparable harm

o X

prevent or restrain infringement of a copyrig

from copyright infringement is so great that courts have even granted injunctive relief to

prohibited infringement of works not yet in existence. See Qlan Aills, Inc. v. Linn Photo Co., 23
"

F.3d 1345, 1349 (8th. Cir. 1994) (citing Pacific and Southerir Co. v. Duncan. 744 F.2d 1490.

1499 n. 17 (11th Cir. 1984), cert. denied. 471 U.S. 1004, 105 S.Ct. 1867, 85 L.Ed.2d 161 (1983).
As the Eighth Circuit recently recognized, a copyright owner “certainly has the right to control

le harm inescapably flows from the denial of

the use of its copyvrighted materials, and irrepara

that right.” Tavior Corp. v. Four Seasons Greetings, LLC. 303 F.3d 9538, 968 (8th Cir. 2005

temphasis added). The Eighth Circuit acknowledged that refusal to grant injunciive relief 1o
reed license t¢ use the

secure the exclusive rights of a copyright holder, “amouni|s] 1o a forc

creative work of another.” Jd at 967-68 (quotiug Silversiein v, Pencuin Punam. Inc.. 368 F.3d

Ag the owner of the Green Homebuilding Guidelines and the party in which the

these materials are copied. disseminated and/o

HPA C i gn & N O I S
bigt 101155 tated that Greensiar 18 not authonzed 10 use Or i1cense

expressly and unam

BATC

the Green Homebuilding Guidelines. On October 29, 2010, BATC sent GreenStar o letier 11

ATC has not re
See Olawn Al




which BATC neted that fts withdrawal from GreenStar “does not constitule a waiver. assienment

orany other form of relinquishment of rights 1t has to the New Home Materials”™ and provided

Fan

he following objection:

BATC objects immediately to any effort by MN GreenStar. or its
remaining me embers. 10 secure zzssignmez s re ia ing to the New
Home Materials and further objects to any attempt by MN
GreenStar. or any member. {0 use uri icense t fu New Home
Materials in contravention of BATC s ownership interest in them

ViCompl ar €19, Ex. [
Further. BATC has expressly and unambiguously instructed GreenStar 1o refrain from
making or attempting to maice, any wansier, sale, assignment, Heense, sublicense. or any other

grant of any rights or interests to any other person or organization of the Green Homebuilding

Guidelines. On November 10, 2010, BATC sent GreenStar a letter demanding that GreenStar

“refrain from making or attempting to make, any wansfer, sale, assignment, license, sublicense,

or anv other grant of any rights or interests to any other person or organization with respect to
V.Compli. ai § 20, Ex. J. On December 6,

any part of the Design Guidelines and Checklist.”

Iso made its final demand for the return of BATC s Design Guidehines and

Checllist and demanded that GreenStar “refrain from meking or attempuing 10 make any transier,

grant of rights or interests to any other person or

sale. assicnment, ficense, sublicense, or othe

espect e any part of the Design Guidelines and Checklist. regardiess of where

: o PR
. o c R o 12 S
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s clear exercise of 1is exclusive t{;ﬂu 1o control use and dissemination o
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If the wemporary restraining order does not issue, BATC will be denied its exclusive right
10 reproduce, prepare derivauve works, distribute copies and publicly display the Green
Homebuilding Guidelines. This loss of exclusive control over documents its owns and to which
it possesses copyrights s, as a matter of law, irreparable harm. Clearly, GreenStar’s actions
bresent real, substantial, and irreparable injury to BATC s rights and such injury would make a
Judgment in BATC’s favor ineffectual. Thercfore, BATC requests that the Court issue a
lemporary restraining order.

B. BATC Has A Substantial Likelthood Of Suceess On The Merits Because Its
Ownership Of The Green Homebuilding Guidelines Is Clear.,

Dahlberg further requires the court to consider “the likelihood that one party or the other
will prevail on the merits when the fuct situation is viewed in light of established precedents
fixing the limits of equitable relief” Dallberg, 137 N.W.2d at 322, In this case. BATC has a
substantial likelihood of success on the merits of its claim because the evidence clearly
demonstrates that BATC owns the Green Homebuilding Guidelines and BATC’s copyrights in
the Green Homebuilding Guidelines vested prior to the formation of GreenStar.

As fully set forth in Section [{A) above. there can be no credible argument 1o contradict

BATC s clear legal ownership of the Green Homebuilding Guidelines. In addition, as fully

b i Section 1(A) above. BATC possesses the copyrights to the Green Homebuilding

p . ¢ Al
Guidelines and possessed these rights even before GreenSiar was formed

As the owner of the documents and the party that possesses the copyrights 1o the

h] I T
CLprepure derivative works. disiribuie

>

o Guidelines and 1o authorize any of these

L - N . T « r7y 0D
1o uss or license the Green Homebuilding Guidelines. V. Compl ar § /9 £X.
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/. i addition, BATC demanded that GreenStar refrain from making or attempting to make. any
transier, sale, assignment, ficense, sublicense, or any other grant of any 12.1.5 or inlerests 1o any
other person or organization of the Green Homebuilding Guidelines. id ar §9 20 and 32, Exs. J
and L. There 1s nothing to which GreenStar can point which would give it any ownership or
copytight interests in BATC s Green Homebuilding Guidelines. Despite these facts, GreenStar
has wholly failed and refused to recognize BATC’s ownership of Green Homebuilding
Guidelines and continues to use, disseminate and permit copying of BATCs materials and
continues o attempt to license BATC’s materials to third pam“'
BATC clearly has a substamial likelihood of success on the merits of its claim for

deciaratory judgment. Therefore, BATC requests that the Court issue & temporary restraining

order

C. The Relationship Of The Parties Favors Issuance Of The Temporary
Restraining Order,

Courts analyze the relationship between the parties in considering whether o grant a
temporary restraining order because that relationship may affect the parties’ reasonable
expeciations. Dailberg, 137 NJW.2d at 322, and because the purpose of a terporary restraining
arder 1s 1o preserve the status que until adjudication on the meriws. Pacific Equin. & Irrigation,
fneov. Toro Co. SEONW.2d 911, 915 (Minn. Ct. App. 1996) (citing Miller v. Folev 317

NW.Zd 710,712 (Minn. 1982)). rev. deried, (Minn. Sept. 16, 1994)

The relatonship BATC
has with GreenStar as a tounder, former member and primary contributor, supports granting &

wmporary restrammeg order.

(W]

IRATEY I A NA DT RNAN Frrrrmmorrd lammen Cemp o £lvm ettt 1o 4"
BATC O and NARI-MN formed GreenStar as the entity 1o ful

Gl and NARI-MN in the MOUs, F.Compl ¢
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Gland NARI-MN. Id ar € 77, Ex. D, Further. BATC provided the initial $30,000 invesiment to
develop the Green Homebuilding Guidelines, provided GreenStar approximaiely $250.000 in
additional in-kind coniributions, and loaned GreenStar $306.418.19.

The reasonable expectations of the parties as the result of this relationship is that
GreenStar would honor the MOUs agreed to by its founders, which were the basis of the
formation of GreenSuar itsell, and respect BATC’s clear ewnership of and copyright o the Green
Homebuilding Guidelines. A temporary restraining order in this case will merelv preserve the
status quo and protect BATC's intellectual property until there can be an adjudication on the
merits.

bD. Public Poliev Considerations Also Suppert Issuanee Of The Femporary
Restraining Order.

This court must also consider “the aspects of a fact situation. if any, which permit or
require consideration of public policy expressed by statutes, state and federal.” Dahlberg. 137

N.W.2d a1 321-22. Public policy encourages the recognition and enforcement of intellectual

woperty rights. Therefore, public policy supports the issuance of a tem orary restraining order
Proj 24 ;P poncy supy p g

E. The Administrative Burden On The Court Would Be Minimal If The
Temporary }\estrfmxmg Order Is Issued

Fhe final Jactor to be considered is “the administrative burdens involved in judicial

Ny

i the temporary decree.” Dablberg, 157 NJW 2d ar 322 in this

1t of a winporary restraining

istrative burden and the supervision and enforcern

mal or non-exisient. A temporary restraining order in this case would only maintain

ihe status que belween the parties. It does not eppear that court supervision would b

"
N
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HE NO SECURITY IS REQUIRED FOR ISSUANCE OF THE TEMPORARY
RESTRAINING ORDER.

The court of appeals has ruled that the amount of security required for a wemporary
restraining order is within the trial court’s discretion and may be waived entirely if appropriate.
State by Drabik v. Mariz, 451 N.W.2d 893, 897 (Minn. Ct. App. 1990). Here. GreenStar owes
BATC $306,418.19 under the Promissory Note, which GreenStar clearly has no intention or
ability 1o repay. In addition to this outstanding loan amount, BATC provided GreenStar
approximately $250,000 in additional in-kind contributions, which included free rent through the
end of November 2010. Accordingly. the court should exercise its discretion to grant the

temporary restraining order without requiring BATC 1o give any additional security.

CONCLUSION

As demonstrated above, BATC will be irreparably harmed if the Court does not enjo
GreenStar’s actions. In addition, BATC is likely 10 succeed on the merits of its claims and the
remaining Dahlberg factors favor issuance of a temporary restraining order. Therefore, BATC
respectiully requests that the Court grant 2 temporary restraining order enjoining GreenStar from
using. in any way altering or damaging, and/or making or attempting 16 make any tansfer, sale

assignment. license, sublicense or grant of rights or interests o any other person or organization

i

with respect to all or any part of the Green Homebuiiding Guidelines. including both the New

Tt
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k/,
]
[
~
f‘\,
—
,,_4
.
[,

DIS

COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT

'''''''''''''''''''''''''''''''''''''''''''''' File No.

Builders Association of the Twin Citjes. J— e
MiHC S0t Honnrofi i CASE TYPE: Breach of

& Minnesota non-profit corporation, , , ;

‘ prot SO Contract/Declaratory Judgment/

inii iy njunction
Plaintiff, Injunctior

VERIFIED COMPLAINT

Minnesota GreenSiar, 2 Minnesota non-
profit corporation,

Defendant,
Forits Verified Complaint against defendant Minnesota GreenStar. plaintiff Builders
Association of the Twin Cities states and alleges as follows:
PARTIES
1. Plaintiff Builders Association of the Twin Cities (“BATC™) is a Minnesota non-

profit corporation with its registered office located at 2960 Center Pointe Drive. Roseville

Minnesotz 5113,

2 Defendant Minnesota GreenStar (“"GreenStar”) is a Minnesota non-profit

mation with s regisiered office Jocated at 2960 Center Pointe Drive, Suite 100, Rosevilie.

curp

»

Minnesota 33113 and 1s currentlv located at 239 Second Street. Fxcelsior, Minnesota 35

Sl

VENUE
3 Venue Is proper in this court pursuant (o the Promissory Note execuied by
he followir ng prov 1eion:

CreenSiar wiilch contamed the

all di<;pu‘w< whether ccgasimble or lezal in nature,
o
mn

- this Note that relate in any way 10 the rights o1
nes hereiwo or thereto. snai be poverr the



internal Jaws of the Staie of Minnesota, w ,mou regard to th-c
confiict or choice of Jaws provisions thereof. The undersigne
consent {o the exclusive jurisdiction of the courts of the ‘ﬂ\nf of
Minnesotz, and County of Ramsey. with respect 1o any action or
pmcccdmu whether equitable or legal in nature, that relates to this
Note. and further consent in such circumstances. to service of
process and venue in the courts of the Qzatc of Minnesota. and

County of Ramsey. for any such action or proceeding.
FACTUAL BACKGROUND
4. On or about September 18, 2006. BATC and the Green Institute, Inc. (“GI”)

entered into a Memorandum of Understanding (“MOU™) establishing & parmership to develop

i

and maintain a green home building program 10 promoie the use of green building practices and
products in the design and construction of homes and home renovations. A irue and correct copy

of the September 18, 2006 MOU is incorporated herein and attached hereto as Fxhibit A.
3, Pursuant to Paragraph 2.4 of the September 18. 2006 MOU, BATC agreed to

goals and objections of the “Program.” which included developing

comuinit $30.000 o fulfill the

green building guidelines for residential construction and development.

f. Pursuani to Paragraph 5.5 of the September 8. 2006 MOU, the intellectual
property developed by the Program became the soic property of BATC:

The mtellectual property developed by ihe Program shall become
il grant the Program the

Tam eyl sriv oot b '
the sole n properiy ot BATC. BATC sh
right (o use dhese muaterials, without cost. for the purposes of

advancing the Program’s goals and objeciives.

7. Iy or around 2000, BATC developed the Green Homebuilding Guidelines for
residential constuction and development. which consisted of a New Home User Manual and a

C. Gl and the Natonal Association of the

B AT ) £y 4] A TPILAAND 1o
tered into & MOU to include NARI-MN in

»«J

-~



the parinership to develop green homebuilding and remodeling programs 10 promote the use of

green building practices and products in the design and construction of homes and home
rencvations. A true and correct copy of the April 13, 2007 MOU is incorporated herein and
atfached hereto as Exhibit B.

9. Pursuant to Section 3.5 of the April 13, 2007 MOU., the intellectual property

developed by the Programs became the shared properiv of BATC and NARI-MN but the Green

Homebuilding Guidelines. which consisied of a New Home User Manual and a New Homes
Checklist. remained the sole property of BATC:

With the exception of the remodeling and homebuilding
construction Guidelines, the inteilectual property developed hy the
Programs shall become the shared property of BATC and NARI-
MN. BATC and NARI-MN shall grant the Programs the right to
use all property and materials. without cost, for purposes of
advancing the Program’s goals and objectives. Exception for
Guidelines: The Green Remodeling Guidelines musi remain in the
public domain. and the Green Homebuilding Guidelines sball
remain the sole property of BATC.

{emphasis added).
10, Onorabout January 7. 2008. BATC. GI and NARI-MN formed GreenStar by
filing the Articles of Incorporation with the Minnesotu Seeretary of State. A true and correct

copy of the Articles of Incorporation is incerporaied herein and attached hereto as Fxhibit C.

I GreenStar was formed as the entity to fuliil] the partnership develos

Gland NARI-MN in the MOUs. According w the Bylaws of GreenStar, the members of

MINC A rue and correct copy of the Byiaws s

CrreenSiar consisied of B/

incorporated herein and attached herew as |

12, n or about May 3. 2008, GreenStar began using the Green

A1yt e ib e Nigerrs LF v e £ 001
Dual anc e NewW Romes Oneciisl,

Guidelines, which consisted of the New Home 1)

4;



developed by BATC. While GreenStar was authorized 1o use the Green Homebuilding

Guidelines, according 1o the '\ JUs, the documents were to remain the intellectual property of

Py

BATC and BATC never assigned or otherwise transferred its ownership of the Green

Homebuilding Guidelines when GreenStar was formed.

v

Upon information and belief, in or around 2008, GreenStar registered copyrigiits

[,
)

for BATC"s Green Homebuilding Guidelines, including both the New Home User Manual and

0 PR

the New Homes Checklis 1 though, pursuant to 17 U.S.C. § 201, the copyrights vested in

1

BATC, the mival author. True and correct copies of the New Home User Manual and the New

Homes Checklist are incorporated herein and attached hereto as Exhibiis E and F, respectively.

Wi

14. Since the formation of GreenStar, BATC made several loans to GreenStar to fund

(reenStar’s operating co On or about March 17, 2010, GreenSiar executed a Promissory

Noite to secure these loans under which Gree . as borrower, agreed 10 pay BATC. as lender.

the principal sum of $306,418.19 in specified pavments beginning January 1, 2011, A wue and

correct cupy of the Promissory Noie is incorporated herein and attached hereto as Fxhibit G.
i3, The loans secured by the Promissory Note were tn addition to the initial $50.000

mvestment by BATC to develop the Green Homebuilding Guidelines, which consisted of the

New Home User Manual and the New Homes Checkdist. and approximately $2350.000 in

addiuonal in-kind contributions from BATC to GreenSiar,

fe. On or about September 132010, GreenStar conducted & meeting of its Board of

wineh GreenStar relied on continued sponsorships. @ one-vear deferment on its Promissory Nois
obhig addi unding from BATC. GreenSiar also indicated

its mient to license the Green Homebuilding Guidelines developed by



raise revenue for GreenStar. A true and correct copy of the Business Plan is incorporated herein
and attached herete as Exhibit H.

i7. On or abom' October 29, 2010, BATC sent GreenStar a letier in which 1t withdrew
as a member of GreenStar effective November 5, 2010 and provided GreenStar notice that it was
Lo vacaie the office space occupied by GreenStar and owned by BATC effective November 30,
20100 A wree and correct copy of the October 29, 2010 letier is incorporated herein and atiached
hereto as Exhibut L

18. In the October 29, 2010 letter. BATC reminded GreenStar of its obligations under
the Promissory Note and that the Promissory Note “does not include an additional $30.000

o1

pavment by BATC for development of new home design guidelines and a related checklist for
new home construction {the New Home Materials™).”

19. In the October 29, 2010 letter, BATC also noted that its withdrawa! from
GreenStar “does not constitute a waiver, assignment or any other form of relinquishment of
rights it has to the New Home Materials™ and provided the following objection:

BATC objects immediately fo any effort by MN GreenStar. or iis
remaining members, 10 secure assignments relating to the New

Home Materials and further objects to any attempt by MN
GreenStar, or any member. 1o use or license the New Home

Materials in contravention of BATC s ownership interest in then
20. On or about November 10, 2010, BATC sent GreenStar a leiter in which 11

IR R \.1 Tl

- 1ts ownership of the Green Homebuillding Guidelines, which consist of the New Home

- and the New Homes Checldist, and again spe

Lser Manual

in irom atdempling winterfere with BA™ s ownership rights:

FORS »m}fjm*\ail rom MN GreenStar does

y i13§1g21 tor any other form m ;Léin( a
nig relal ‘4 vr**l.;ctu'u prop

Home 3":.51»;:121 Guidelines and thci
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which were paid for and are exciusively owned by BATC. BATC
objects 1o any effort by MN GreenStar to secure assicnments
relating to the Design Guidelines and Checklist or any related
intellectual property rights. and wzi. cozmﬂu any such effort to be
ap intentional interference with BATC s rights. In addition, BATC
demands that MN GreenStar, and/or any mLmbm efrain from
making or attempting o make, any transfer, sale, assignment,
license, sublicense, or any other grant of any rights or interests to
any other person or organization with respect to any part of the
Design Guidelines and Checklist. regardless of where any such
person or organization is locatzd.

BATC intends to secure access to and use of the Design Guidelines
and Checklist in order 1o reposition them for the new home
construction marketplace; to that end. please immediately provide
any source code or passcode information, together with any and all
instruction and user manuals and other documentation that exists
with respect 10 the development. Opf"I‘L‘HIOI‘ functionality.
maintenance. support, access or use of the Design Guidelines and
Checklist.

A true and correct copy of the November 10, 2010 letter 1s incorporated herein and attached
hereto as Exhibit

21 in the November 10. 2010 leuter, BATC also requested that GreenStar explain

how 1t would calceulate the pavments required under the Promissory Note:

On March 17. 2010 MN Lnec:ﬁm*' executed a Promissory Nole in
favor of BATC in the amount of $306.418.19. MN (n~‘~‘ Star is
required o begin making regular mfmm]\ pavments to BATC
commencing on Janpuary I, 2011, supplemenied by regular
guarierly payments tied 1o gross revenue. b:i_mnmw on or befo

April 1. 2011, Please specihy how MN GreenStar will confinm o
BATC the basis for determining ihe reguired guarterly pavments.

J £ - o

22 On or ubout December 1, 2010, GI also withdrew as 2 mes

true and correct copy of GI's December 1. 2010 letter 1s incorporate

vt
g r-\in'-ni
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Upon information and belie!, WARI-MN also Intends to withdraw az 2 member of

.



It 1s unclear w0 BATC for what purpose GreenStar used the monies loaned by
ATC but, upon information and belief, GreenStar only has approsimately $20,000 in funds

remaining from the loan.

[ =]
S

Upon miormation and belief, several previous sponsor of GreenStar have not
renewed their sponsorship and GreenStar will lose significant revenue due to the continued

withdrawal of sponsors.
26, Members of the Board of Directors of GreenStar have admitted to BATC that the

Business Plan submitted to BATC in September 2010 was unrealistic and arbitrary.-

27. GreenStar has failed to respond 10 BATC regarding how GreenStar intends 1o

5t

calculate the pavments required under the Promissory Note or identify how it will pay the

amounts owed.
28 Due to: 1) GreenStar’s unrealistic and arbitrary Business Plan. including its

reliance on now dwindling sponsorship, a one-year deferment on GreenStar’s Promussory Note

obligations to BATC. and significant additional funding from BATC: 2) GreenStar’s failure to

respond to BATC regarding its caleulation of payments and how it will pay the amounts owed:

and 33 the amount of {unds currently held by GreenStar, itis clear that GreenStar will not be abie

w meet 1ts payment obligations to BATC as set forth in the Promissory Note.
v of Borrower

29, Pursuant to Paragraph 4{i1) of the Promissory Note, “the inabiht

ss in the ordinary course of its bustiess” constitutes an Event of Default,

30 ursuant o Paragraph 4 of the Promissory Note, upon default. BATC 1s enutled 10

- the entire amount of the toan immediately due and pavabie:

o o <

ey oo
T ,

i ‘l te \,.C}&’{‘; rate

fuipon the occurrence of un bve
interest deseribed in f’mw’wn 2 ab

. N .‘
ang at any Uil}i‘

opnn, declare t
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and thereupon the unpaid principal balance of this Note plus
accrued interest and all other charges, fees and expenses under this
Note shall immediately become due and pavabic in {ull,

s
[

Due 1o GreenStar’s inability 1o pay its debis in the ordinary course of its business,
3

on or about December 6, 2030, BATC exercised its right o call the Promissory Note and
demanded immediate paviment of the amounts due and owing under the Promissory Note. A true
and correct copy of the December 6, 2010 letier is incorporated herein and attached hereto as
Exhibit L.

b e) ~ 4]

2 in the December 6, 2010 letter. BATC also made its final demand for the return of

o

BATC’s Design Guidelines and Checklist and demanded that GreenStar “refrain from making or
attempting o make any transfer. sale, assignment, license, sublicense. or other ¢ grant of rights or
interests o any other person or organization with respect to any part of the Design Guidelines
and Checklist. regardless of where any such person or organization is located.™

33. To date. GreenStar has not made payment to BATC under the Promissory Note
and has not agreed 1o refrain froni selling, licensing or attempting o seli of license BATC’s
micilectual property.

=3 Pursuant wo Paragraph 2 of the Promissory Note. no interesi was 10 accrue on the

foan excent 1 the eve

on s ol wie aa { vear
Mhe 1o Dl BRI NP Fetive 12 2 4
Phe wrm Prime R mcan zh Prime Rate of
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Fargo Bunl in Minnesota on
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{a) of the Provaissory Note, 1f BATC incurs cosis and

sory Note, GreenStar is lable for



{1]n the event this Note is placed in the hands m“ an attorney for

collection, Ih\ Borrower, 118 success "r'md assigns. will pav on

demand all costs and expenses of colic
reasonable attorneys’ fees, whether or not suit or legal proceeding
is actually commenced for the collection thercof.

S0 In¢ nnd. mcluding

36, To date, GreenStar has failed or refused to recognize BATC s ownership of the

Green Homebuailding Guidelines, which consist of the New Home User Manual and the New

Homes Checklist

COUNT I

BREACH OF CONTRACT

57. BATC restates and realleges paragraphs 1 through 36 as though fullv set forth
herein.
38.

As fully set forth above, pursuant to the terms and conditions of the Promissory
Note. the mability of GreenStar 1o pay its debts in the ordinary course of its business constitut

an Event of Default.

39 As Tully set forth above. pursuant to the terms and conditions of the Promissory

Note, upon default. BATC is entitled to declare the entire amount of the loan immediately due

and pavable.

(% As fully set forth above. due 1o: 1) GreenSter’s unrealistic and arbitrary Business

Plan. inciuding its reliance on now dwindling sponsorshin. & one-year deferment on GreenStar's

Promissory Nete obligations to BATC

ant additional funding from BAT(C

l:
2
o

e
!

siis calcudation of payments and how it will pay

¢ amounts o

ved: and 33 the amount of funds carrentiy heid by GreenStar, 1t is cloar

OreenStar will not be able 1o meet its pavment obhigations 1o BATC as zet forth in the

Promissory Note



410 As fully set forth above, BATC declared the entire amount of the loan

immediately due and payable. but GreenSiar has not repaid the funds ¢ BATC.
<2, Asadirect and proximate result of GreenSiar’s breach of contract, BATC has

suffered and will suffer damages in an amount in excess of $30.000, the precise amount to be

determined at trial, as well as interest, costs. disbursements, and attorneys’” fecs.
COUNT II
DECLARATORY JUDGMENT

43, BATC restates and realleges paragraphs 1 through 42 as though fully set forth

herein.

44. This cause of action is brought pursuant to Minn. Stat. § 355.01. et seq.. fora

judicial declaration by this Court.

45, There is a real, immediate. substantial, continuing. an d justiciable controversy

between BATC and GreenStar requiring the intervention of this Court with respect to whether,
under applicable Minnesota law and the facts and circumstances of this case, the Green
Homebuilding Guidelines. which consist of the New Home User Manual and the New Homes
Checklist. are the mtellectual property of BATC and whether GreenStar is required to refrain
from using and making or attempting 10 make any transfer. sale. assignment, license. sublicense,

or other grant of rights or interests 1o any other person or organization with i espect 1o all or any

part of the Green Homebuilding Guidelines, including both the New Home User Manual and the
New Hemes Checklist,

46, As fully set forth above. the MOUs specificaliy stated that the Green

==
gt
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—
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Homebuilding Guide

Homes Checkdist. remained the sole property of BATC.
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47 As fully set forth above. GreenStar is intending to license the Green
Homebuilding Guidelines developed by BATC 10 other states 1o raise revenue for GreenStar,

48, As fully set forth above. GreenStar has xduxu, to recognize BATC s ownership

en Homebuilding Guidelines, despite numerous notices and demands from

49 Accordingly. BATC is entitled to & judgment declaring and adjudging as follows:
1) the Green Homebuilding Guidelines, which consist of the New Home User Manual and the
New Hoemes Checklisi, are the intellectual property of BATC: and 2) GreenStar is required (o

refrain from using. in any way aliering or damaging. und making or attempting 1o make any

l
ransfer, sale, assignment. license, sublicense. or other grant of rights or interests 1o any other
person or organization with respect to all or any part of the Green Homebuilding Guidelines.
meluding both the New Home User Manual and the New Homes Checklist.

COUNT HI

INJUNCTIVE RELIEF

300 BATC restutes wnd realleges paragraphs | through 49 ax though fully set forth
heren
o As fulty setforth above, GreenStar is violating BATC s rights by attempting 1o

- assign. license. sublicense or grant sights or intersst 1o other PETSONS ¢

orcanizations with respect to all or part of the Green Homebuilding Guidelines. including both

I

the New Home Usw

anual and the New Homes €

a2 This cause of action is brought pursuant w Minn. R. Civ. P, 65. seeking termporan

S emoming Greenstar rom using, in any

1
3



sublicense or grant of rights or interests 1o any other person or organization with respect 1o all or

H -4

any part of the Green Homebuilding Guidelines, mclhuding both the New Home User Manual and

the New Homes Checklist,

w3

=

If injunctive relief is not granted, BATC will suffer irre parable harm that cannot
be compensated solely by monetary damages. Additiopally, BATC does not have a plain, specdy
and adequate remedy In the ordinary course of the law.

COUNT IV
ATTORNEYS® FEES AND COSTS

hES BATC restates and realleges paragraphs 1 through 33 as though fully set forth

As fully set forth above, as a result of GreenStar's breach of the Promissorv'Note.

L
A4

BATC has incurred and will continue 10 incur attorneys’ fees and costs,
36, As fully set forth above. pursuant to the Promissory Note. if BATC incurs costs

Xpenses in the collection of amounts due under the Promissory Note, GreenSiar is Hable 1o

ang ¢

BATC for these costs and expenses. including reasonable atiormevs’ foes.
57 BATC is entitled to recover all costs and expenses. includin ng reasonable
attorneys” lees. incurred in connection with GreenStar's breach of the Promissory Note.

WHEREFORE. plaintifi Builders Association of the Twin Cilies prays for judoment

from the court as follows:

fihe } win Ci mc\ a mone ;Judwnmr arainst

“Note inan AMOUNT 17 eXCess

Loas well as interesy, ¢

disbursements, and at.\nnc; , f'ees;

j the Green 5. which
r Manual and

’K.T cand 23 Gre




m any wayv (iilc"lﬂ” or dama }g‘ 1€, and/or lﬂL.IuHQ Or atiem Pt IH"’ 10 make any

ransfer, sale. assignment, license, sublicense, or other grant of rights or interests

to any other person or organiza Uon \f«'ith respect to all or any p ; art of the Gree
Homebuilding Guidelines, including both the New Home User Manual and the
New Homes Checklist:

Temporarily and permanently enjoining Minnesota GreenStar from usis 1g, In any
way ahcwnv or damaging. and/or making or attempting to make any transfer, sule.
assignment, license. sublicense or grant of rights or interests to any other person
or organization with respect to all or any part of the Green Homebuilding
Guidelines. incjuding both the New Home User Manual and the New Homes

Checklist:

(P

Awarding Builders Association of the Twin Cities a money judgment against
Minnesota GreenStar for ali costs. disbursements, and reasonable atior nevs’ feey
meurred by Builders Association of the Twin Cities in connéction with Minnesota
GreenStar's breach of the Promissory Note: and

Granting such other and further relief as the court deems just and equitable

N

Daed: 12910 e f\ J k/k J A A
Tamara O’Neill Moreland [ {2 5» 348

LARKIN, HOFFMAN, DALY &UI'\‘DGI\,- , Lid.
1500 Welis Farge Plaza

7900 Xerxes Avenue South

Bloomington, Minnesota 55431-1194

(932) 835-3800

Attorneys for Plainti{f Builders Association of the Twin
(,ILI‘\.S

ACKNOWLEDGMENT

reby acknowledee that sanctions may be awarded ou‘»uwz lo Minn. Stat. § 5492}

determines tha this document vio!

P
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VERIFICATION
STATL OF MINNESOTA )
] ss.

COUNTY OF HENNEPIN

Mike Swanson, being first dulv sworn, deposes and states that he is the Immediae Pasi

President and current officer of plaintiff Buiiders Association of the Twin ¢
and fullv understands the allegations of the Verified Comn plaint herein, and that the same are rue
and correct. except as to those matters siated on imformation and belief, which matiers he

befieves (o be true and correct

\\\ /S ., ;_f‘:’
// / /,’i/" v/
A Lo
MikeSwans s0n

/

Subseribed and sworn o before me this
sth dav of December. 2010,




WMEMORANDURM OF UNDERSTANDING
between
Builders Association of the Twin Cities
and
Green Institute
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